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Charles A. Rich. Chief

Complaint Unit

Division of Water Rights

Sratz Watar Resoirces Cortrol Bozrd
P.(). Box 2000

Sacramento, CA 9381 2-2000

Re:  Water Right Complaint by Lee Howard
Regarding the Diversion of Water by the Millview County Water District
{n Mendocino County
363:CA:R:262.0 (23-03-06)

Dear Mr. Rich:

This letter responds to your preliminary Report of [nvestigation for the Complaint
filed by Lee Howard regarding diversion from the Russian River (“Preliminary Report”)
in its capacity as licensee of the water right claimed by I.A. Waldreufel recorded in
Mendocino County Official Records on March 24, 1914 at Volume 3, Page 17 (the
“\Waldteufel Right™).

Millview County Water District (“Millview™} is in general agreement with the
preliminacy Report to the extent that it concludes that the Waldteufel Right is an
appropriative right cather than a diparian right and that the Waldreufet Right is valid,
having heen in cOrinUoUs use since March 1914: and that such right has not been
abandoned at any time after March 1314

Millview disagrees with any suggestion in the Preliminary Report that the
Waldteufel Right “may have degraded™ by partial forfeiture.

The Preliminary Report references Question 4 inquinng whether there were “any
diversions reported under S000272 or slaimed under the Waldteufel Right used to supely
any place of use other than the 125 Creekbridge Homes.” The Preliminary Report
indicated Millview's response as being negative. There has been a misunderstanding. in
thar Millview's response was limited to the portion of the Waldteufel Right which has
been set aside for the West Fork Subdivision (the “Reserved Waldteufel Right™.
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On March 29, 2006, the Division of Water Rights inquired whether Aillview was
providing waler [0 any place of use identified under S000272 or 5015625, Tim
Brad!ley's response 01 April 24, 2006 provided:

The District supplies water [0 the places ofuse identified in both
statements, which is fully encompassed within the District's boundarias.
The amounts of water reported for the moaths of May through November
on the Supplemental Statement of Diversion reflect the District’'s pumping
from its direct diversion point. The remaining months are reported under
License 492 (Application 3601): Permit 13936 (Application 17587) and
the Water Supply Agreemeiu with the Mendocino County Fiood Control
and Water Conservation [mprovement Distaect”

The informal response referred to in the Preliminary Report ceferred to the
Raserved Waldteufel Right of 51,000 gpd to Hill and 74,000 gpd to (omes; & portion. of
which was assigned to West Fork Subdivision Homeowners. There is substantial
confusion as to the effect of this transfer by Hill and Gomes (0 Creeikbridge Homes and
the subsequent transfer of a portion of suchl right to individual homeowners and the
subsequent protective reservation from the Hill and Gomas License to Millview, This
was further complicated by the filing 0f S000272 1n 7003 relating to this right, a0t the
poction of the right licensed to Millview.

Frankly. Millview ts uncertain as to how this reserved usage should b2 reported.
Millview makes the following observations: {1) the right belonged to Hiil and Gomes; {2)
Hill and Gomes transferred a portion of the right to Creekbridge Homes who. in turm,
rransferred that which they received to individual homeowners, (3} Millview provides
water service to the West Fork Subdivision in reliance upon the Reserved Waidreufel
Right; (4) the Department of Health recognized the Reserved Waldreufel Right as the
source for exemption of Creekbridge Homes Project from its moratodium imposed upon
Mitlview; and, lastly, (3) Millview currentty provides municipal water service to the
West Fork Subdivision in reliande upod the Regerved Waldteufel Right

This is to say that there aré nUMErous thorny issues as to the gffect of the
reservation fransactions and Millview is solicttous of any advice the Division may have
as how to recast the reservation transactions (@ correctly reflect the reality of the
simation. The reality is that nillview has for several years relied upon the Reserved
Waldreufel Right to provide muricipal water service o the West Fork Subdivision.

To avoid any further confusion as to the effecto f the anomalous reservation
arrangements for the West Fork Subdivision, the remainder of this response focuses upon
Millview’s interest in preserving the antire patance of the Waldteufel Right currently
used by Millvisw its entirety, separate and aparte from the Reserved Waldteufel Right.
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\iillview asserts that apart Fom futurs resolution of the Reserved Waldteutel
Righe, nane of the taldreufel Right has been forfeited.

While the District holds License No. 492 and Permit 13936, aeither of these nghts
address dry month source requirsments for Millview which provides waier service year
round. Millview's rights were limited by the Division of Water Rights in contemplation
that Millview would be a beneficiary of a portion of the 8,000 ac/ft reservation (0 the

Mendocino County Flood Control and Water Conservation [mprovement District
{*Improvement District™).

The gaturs of Millview's nghts ‘0 the 2,000 ac: i reservation is not entirely clear.
Some clarity was extended in 20035 when Millview contracted with the [mprovement
District for an allotment of “Project Water” but many questions remain 25 to the effect
and construction of that contract. This is not intended to be & criticism of the
[mprovement District which endeavored to meet its mandate under difficult conditions
arnidst 2 chorus of competing 1ILSrests. However, some have interpreted the Agreemant
a5 being a “use it or lose it arrangement. Such an interpretation is not gnly inconsistent
with the needs of 2 municipal water purveyor, bue if interpreted 1a LIS logical conclusion,
might constifute impermissible waste and unreasonable allocation: and use of water.
Millview does not believe that the {mprovement District intendad anv urreasonable

affect.

Suffice it 1o say that Millview is currently uncertain as to how the Improvement
District Agreement will be implemented ot interpreted. However, Millview believes
that the [mprovement District shares Millview’s goal for maximizing the water eSQurces
available o Mendocine County water purveyors. 10 implement this goal, Millview
considers that the Waldteufel Rights licensed to it by Hill and Gomes have been used by
it, at least as far back as the current throwback periad for statements of water diversion,
in its entirety, to the extent jurisdictional water is physically available for appropriation.

nfillview is aware that SB 862 relating to Staremenis of Water DAversion 1s
presently under consideration by the California Lagislature and will likely be finalized
within the next sixty days. When SB 862 is enacted, Millview intends to file a Statement
of Water Diversiont demonstrating full use of the Waldreufel Water Right for the years
2004-2003; 2003-2006; and 2006-2007, for use which has been throughout the entirety of
Millview s District.

s (illview believes that in connection with Mr. Howard's assertion that there has
been a forfeiture, the relevant measurement period is for the five years immediately
preceding the date of Mr. Howard's Complaint. When so measured, it is clear there has
been no forfeiture of amy portion of the Waldreufel Right and that it is fully in force and
properly being used and enjoyed by Millview under its existing License from Hiil and

Gomas.
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Therefore, Millview beliaves that the analysis reviewing the statements of water
diversion filed in the 1960s is irrelevant to the Howard Complaiat. See North Kern
Water Storage District v. Kern Delta Water District (2007) 147 Cal.App.ﬁfh 353, 560.

(o summary, Millview agrees with the finding of the Preliruinary Report that Hill
and Gomes “conveyed o1 transferred a vatid pre-1914 appropriative claim of right” to
Millview. Millview asserts that Mr. Howard's Complaint failed to meet the burden of
proof to establish the forfeiture of any portion of the Waldteufel Right and that the Right
is in full force and effect and presently being enjoyed in its entirety by Millview to the
extent that jurisdictional watst is physically available.

\iliview would appreciate Your finalization of the Report dismissing the Howard
Complaint and removing any cloud upon the validity of this right which Millview intends

to purchase.
/‘i\iurs very ily,
| ,
\
CHRISTOPHEX J. NEARY
CINjgen
File: 3188-01
oc: Board of Dicectors, Millview County Water District |
Tim Bradley

Thomas P. Hill

Steve (Gomes

Lee Howard

Barbara Spazek

Senator Patricia Wiggins
Jared Carter, Esq.
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